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dividend was in stock of the declaring corporation. From this as- 
pect of the case, the transaction would seem to be more in the na- 
ture of a reorganization of the New Jersey corporation than of the 
formation of a new and distinct company. Such was the view taken 
in the dissenting opinion. 23 

So that, upon viewing the case in its entirety, the actual separate- 
ness of the New Jersey and Delaware corporations, upon which the 
soundness of the decision rests, may well be questioned. The bet- 
ter view would seem to be that of Mr. Thomas Reed Powell, who 
regards the apparent distinctive character of the new company as 
formal only. He says : 24 

"The law knows a number of situations in which one suspects 
that courts seek to preserve a balance by leaning now to one 
side and now to another. So it may well be in determining 
whether there has been an adequate realization of income. If 
the taxpayer is favored in respect to one type of dividend, why 
not favor the government in respect to another? Let one close 
decision go in favor of the home team and the next in favor of 
the visitors." 

S. M. G. 



Delegation of Legislative Power by Municipal Corpora- 
tions. — It is a well settled doctrine of the law of municipal corpora- 
tions that any attempt on the part of such a corporation to delegate 
its power to individuals is void. 1 But when such a delegation oc- 
curs, and what constitutes a delegation in the prohibited sense, is a 
question with which the courts have had endless trouble. 

Ordinances regulating the erection of buildings at the request or 
with the consent of adjoining property owners present many nice 
questions before the courts, with conflicting results. Some cases 
are in direct conflict, while from others some general principles 
might be drawn. 

The United States Supreme Court decided in 1912 that a munici- 
pal ordinance providing that the committee on streets should, upon 
a written request of two-thirds of the property owners, establish a 
building line, within which all structures must be erected, was in- 
valid as a delegation of authority.-' This was a clear case of dele- 
gation. The committee was powerless until the individual prop- 

23 Justice McReynolds' view conformed to that of the Court of Claims, 
which said: "We think the whole transaction is to be regarded as merely 
a financial reorganization of the business of the company and that this 
view is justified by the power and duty of the court to look through the 
form of the transaction to its substance." 42 Sup. Ct. 63, 68. 

" 35 Harvard Law Review 363, 391, 392. For discussions of Eisner v. 
Macomber, see 33 Harvard Law Review 885; 20 Columbia Law Review 
536; 18 Michigan Law Review 689; 29 Yale Law Journal 735; 7 Vir- 
ginia Law Review 134. 

' Lowery v. Lexington, 116 Ky. 157, 75 S. W. 202 (1903); I Dillon, 
Munic Corp. (5th ed.) § 244. 

' Eubank v. City of Richmond, 226 U. S. 137 (1912). 
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erty owners saw fit to act. As Mr. Justice McKenna said in his 
opinion, 

"It leaves no discretion in the committee on streets as to whether 
the street line shall or shall not be established in a given case. 
The action of the committee is determined by two-thirds of the 
property owners." 

Five years later the United States Supreme Court, in Thomas 
Cusack Co. v. Chicago, 3 modified the doctrine of delegation, by hold- 
ing valid an ordinance which prohibited the erection of billboards 
and signboards without first obtaining the written consent of ad- 
joining property owners and filing them with the commissioner of 
buildings. Mr. Justice Clarke, in delivering the opinion of the Court, 
(Mr. Justice McKenna dissenting) distinguished the former case as 
follows : 

"A sufficient distinction between the ordinance there considered 
and the one at bar is plain. The former left the establishment 
of the building line untouched until the lot owners should act 
and then made the street committee the mere automatic reg-. 
ister of that action and gave to it the effect of law. The ordi- 
nance in the case at bar absolutely prohibits the erection of 
any billboards in the blocks designated, but permits this pro- 
hibition to be modified with the consent of the persons who are 
to be the most affected by such modification. The one ordi- 
nance permits two-thirds of the lot owners to impose restric- 
tions upon the other property in the block, while the other per- 
mits one-half of the lot owners to remove a restriction from the 
other property owners." 

At first glance this case seems hard to reconcile with the early 
case of Yick Wo v. Hopkins* where an ordinance prohibiting the 
carrying on of a laundry without first obtaining the written consent 
of the board of supervisors, unless conducted in a building con- 
structed of stone or brick, was held invalid. The latter case, how- 
ever, was decided rather on constitutional grounds of violating the 
Fourteenth Amendment, and the particular persecutions which the 
ordinance allowed to be exercised upon the Chinese in San Fran- 
cisco. As the court says, 

"Though the law itself be fair on its face and impartial in ap- 
pearance, yet, if it is applied and administered by public au- 
thority with an evil eye and an unequal hand, so as practically 
to make unjust and illegal discriminations between persons ir 
similar circumstances, material to their rights, the denial ot 
equal justice is still within the prohibition of the Constitution.' 

An early Federal Court decision held an ordinance invalid which 
prohibited the maintaining and carrying on of a laundry within 

' 242 U. S. 526 (1917). 

4 Yick Wo v. Hopkins, 118 U. S. 356 (1886)i 
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certain sections of the city without written consent of the board of 
supervisors, "which shall only be granted upon the recommendation 
of not less than 12 citizens and tax payers" in the block in which 
the laundry is proposed to be carried on. 5 It is almost impossible 
to reconcile this holding with the Cusack Case, supra. That case 
prohibited building without the written consent of adjoining prop^ 
erty owners, or, as the court construed it, the owners could modify 
a direct prohibition. The laundry case presents a similar ordinance, 
the prohibition in both being absolute, followed by the phrase "with- 
out having first obtained the consent, etc." The only ground of dis- 
tinction appears to be that in the laundry case the prohibited things 
were found "not injurious to public morals, nor offensive to the 
senses, nor dangerous to the public health and safety ;" while in the 
Cusack Case, where the prohibition was against the erection of 
billboards, it was found, 

"* * * that fires had been started in the accumulation of com- 
bustible material which gathered about such billboards ; that of- 
fensive and unsanitary accumulations are habitually found about 
them, and that they afford a convenient concealment and shield 
for immoral practices, and for loiterers and criminals." 

From this the courts concluded that while the one could be regu- 
lated, the other could not; that such legislation was reasonable in 
one case, unreasonable in another. It must be confessed that the 
reasoning and conclusions seem rather forced. 

With this diversity of opinion in the United States Courts it is 
hardly strange to find the State judiciaries at sea as to the correct 
solution. 

Missouri, after deciding unwillingly that an ordinance of this 
sort, prohibiting the erection of a livery stable without the consent of 
certain property owners, was valid, 6 expressly overruled the earlier 
decision and held that an ordinance providing that, 

"No livery, boarding, or sale stable shall be located on any block 
of ground in St. Louis without the written consent of the own- 
ers of one-half the ground of said block," was "clearly void, 
and without legal force and effect." 7 

California, in an ordinance with a similar provision prohibiting 
the maintenance of a laundry held that, 

"Such a condition imposed upon the right of a person to main- 
tain a public laundry is not only an unauthorized interference 
with the inalienable right of such a person to engage in a law- 
ful occupation, but also with the right of the owner of prop- 
erty to devote it to a lawful purpose." 8 

Wisconsin, in State ex. rel. Nehrbass v. Harper, held an ordi- 



* In re Quong Woo, 13 Fed. 229 (1882). 

' State v. Beattie, 16 Mo. App. 131 (1884). 

' St. Louis v. Russell, 116 Mo. 248, 28 S. W. 470, 20 L. R. A. 721 (1893). 

* Ex parte Sing Lee, 96 Cal. 354, 31 Pac. 245 (1892). 
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nance of a slightly different type void as a delegation of legislative 
power. The ordinance provided that, 

"Livery, boarding or sales stables * * * may be built within 
that portion of the city not set aside for business purposes, 
provided that the person * * * desiring to build, remodel 
or maintain such building * * * shall first obtain the writ- 
ten consent of two-thirds of all the real estate owners within 
three hundred feet of the space occupied by the business pro- 
posed to be maintained." 9 

This is a clearer delegation of authority than the usual type of 
ordinance, if we follow the distinction the United States Supreme 
Court drew in the Cusack Case, supra. There the prohibition was 
absolute, followed by permission to those most interested to remove 
the restriction. Here the permisron is rather in the form of a con- 
dition precedent to the right to build. 

New Jersey strongly upholds the invalidity of the usual ordinance 
prohibiting the erection of certain buildings without the consent of 
adjoining land owners. In a recent case involving the usual type of 
ordinance the Court said : 10 

"Under this ordinance one person may be prevented from build- 
ing a certain character of building on a certain street, because 
three-fourths of the landowners will not consent, while another 
may have a permit on the same street for exactly the same 
character of building, for the same use forbidden to the other, 
because the required proportion of landowners with the same 
area may consent." 

Texas has recently held that an ordinance prohibiting the erec- 
tion of a business house within the "residential district" without the 
consent of three-fourths of the adjoining property owners of the 
district and the approval of the building inspector was void as an 
unwarranted and unjustifiable exercise of the police power. The 
court said : u 

"Since the right of the citizen to use his property as he chooses 
so long as he harms nobody, is an inherent and constitutional 
right, the police power cannot be invoked for the abridgment 
of a particular use of private property, unless such use rea- 
sonably endangers or threatens the public health, the public 
safety, the public comfort or welfare." 

Illinois, on the other hand, holds that a municipal ordinance pro- 
hibiting the construction or maintenance of public garages within 

* State ex rel. Nehrbass v. Harper, 162 Wis. 589, 156 N. W. 941 (1916). 

'° Lew v. Mravlag (N. J.), 115 Atl. 350 (1921). See also 2 Dillon, 
Munic. Corp. (5th ed.) § 695, where it is said: "The right of an owner 
to use his property in the prosecution of a lawful business, and one that is 
recognized as necessary in all civilized communities, cannot be made to 
rest upon the caprice of a majority, or any number of those owning 
property surrounding that which he desires to use." 

" Spann v. City of Dallas (Tex.), 235 S. W. 513 (1921). 
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100 feet of any block in which two-thirds of the buildings are used 
exclusively for residential purposes, without the written consent of 
a majority of the adjoining property owners, is a valid ordinance. 
This view appears to be that since a statute gave the municipality 
the power to exclude garages totally from such districts, a regula- 
tion of this sort was reasonable, and the persons affected should 
have a vote. 12 

The District of Columbia, in a case involving a similar ordinance 
regulating garages, held that there was no delegation of power. 18 
The court said : 

"This provision, we think, does not amount to a delegation of leg- 
islative power. The law is complete, and operates as an absolute 
prohibition against the maintenance of public garages in cer- 
tain portions of the District ; but its operation is made to depend 
upon the voice of a people in a given section. When the people 
declare that a public garage may be established in a given local- 
ity, the law has not been changed ; neither has a law been enacted. 
They have simply exercised the right conferred by the law it- 
self. They have determined for themselves a question which the 
law left open for their decision." 

The Court seems, to be groping for the reasoning of the Cusack 
Case ; but, failing in that, has merely wandered. 

Delaware held valid an ordinance of a similar nature on precisely 
the grounds of the Cusack Case, saying: 14 

"The ordinance under consideration prohibits the erection of pub- 
lic garages in the residential portions of the city, but provides 
that the prohibition may be removed if the property owners who 
would be most affected consent to the thing that the law pro- 
hibits. * * * The validity of the law does not depend on 
the acts of such persons, and is entirely unlike those ordinances 
that are not effective until the property owners act, as in the 
building line case, and whose acts alone give to the ordinance 
the force and effect of law." 

From this maze of opinion, only one proposition seems clearly es- 
tablished, i. e., that when the building commissioner, or board of 
supervisors, must await some popular movement before taking ac- 
tion, or when the property owners act and the committee becomes 
the "automatic register of that action" then the ordinance is invalid 
and their power is delegated. But here again the difficulty begins, 
for the courts can never agree when the action of the authorities 
becomes subsidiary to the action of adjoining landowners. The 
task of reconciling the cases is hopeless. Local law must always be 
examined ; there is no general law. 
J- A- 

a People ex rel. Busching v. Ericsson, 263 111. 368, 105 N. E. 315, L. 
R. A. 1915D, 607, Ann. Cas. 1915C, 183 (1914). 

u U. S. ex rel. Early v. Richards, 35 App. Cas. (D. C.) 540 (1910). In 
accord: Weeks v. Heurich, 40 App. Cas. (D. C.) 46 (1913). 

" Myers v. Fortunate (Del.), 110 Atl. 847 (1980). 



